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Settlement of
Indian Water
Rights,

a Priority Issue

concern for Indian water
A rights has come to be one of

the nation’s most important
water resource issues. Its importance
is demonstrated by the fact that
Indian water rights claims are pres-
ently being adjudicated in almost
every western state. These rights are
usually very senior and also unquan-
tified. How conflicts over these
claims will be settled will affect water
use and management throughout the
West.

The parties affected by water
rights conflicts have different objec-
tives. Tribes are interested in secur-
ing and using their rights as a means
of achieving economic self-suffi-
ciency, furthering tribal sovereignty,
and maintaining cultural pluralism.
Non-Indian water users seek to
safeguard long-established water uses
and remove uncertainties about
future water entitlements. States wish
to assert state authority and responsi-
bility for water allocation and to pre-
serve the integrity of state water laws
and administrative systems. The
federal government has many
interests. Along with its trust respon-
sibilities to Indian tribes, the federal
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Tobono O'Odbam ollas, or clay water jars. c.1 900 (Photo from Arizona Historical
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government is also involved with
such issues as environmental protec-
tion, commitments to users of federal
project water, and responsibilities to
minimize the financial burdens
placed upon the nation’s taxpayers.

Further, the nation is moving into
a new era in the management of its
water resources. A new emphasis on
stretching existing water supplies
through better management to satisfy
growing water needs is apparent.
Federal water resource development
activities have diminished, and new
cost-sharing and other rules are in
place, which shift much of the
burden of large-scale water develop-
ment from the federal to the state
and regijonal level. Much of the

initiative has passed to states and
other sub-federal entities as well.
Tribes have become more active
politically and more competent
technically. Above all, a new flexibil-
ity has appeared in our water alloca-
tion and management institutions, as
water transfers and water marketing
become increasingly common.

However, the development of
these new water policies often means
that the various interests—Indian,
agricultural, industrial, urban—are
competing for limited water re-
sources. Society is faced with the
problem of mediating their conflict-
ing claims to determine the most
beneficial uses of limited water
resources.
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Resolving Indian water rights
conflicts within this conrext of
mwudtiple aspivations and viewpoints
his been extremely ditficult. Litiga-
tion has settled few claims defini-
tively. and negotiation and legislation
have been only slightly more success-
ful. Al parties share @ common
interest in finding better and more
lasting ways of settling these dis-
putes.

Since the flows of many western
rivers are fully claimed, recognition
of unv additional rights, such as
Indian water rights, could only come
at the expense of established watey
users or existing Caimants. The
challenge facing Indian tribes and
non-Tndian wuter users in the West is
to examine all possible puthways to
move from simplistic supply realloca-
tion solutions to aternative arrange-
ments i which al can benefit.

Overview of Indian Water
Rights

he primary basis of Indians’
T claims to water is the doctrine of
reserved rights, In 1908, the United
States Supreme Court, in United
States v. Winters, held that Indian
reservations were entitled to enough
water to satisfy the purposes for
which the land wuas originally re-
served from the public domain, The
priority date of the water right is the
dite the reservation was established.
Also, unlike other appropriative
water rights acquired under state Law,
the usual precondition that wuter be
diverted and applied to one of a few
“beneficiul uses” does not apply, and
Winters rights cannot be forfeited
through non-use.

Although this decision by the
Supreme Court firmly placed Indian
walter rights within the legal frame-
work of the prior appropriations
doctrine, little guidance was provided
by either the court or the federal
government O Western states as to
how these rights could be integrated

into western water allocations. The
doctrine of prior appropriation is the
prevailing system for establishing
water rights in the West and is best
summarized by the aphorism, ~First
in tioe, first in vight.” The first to
beneficially use water has the highest
priority.  Further, it water is not used
continucusly, the right cuan be
dectared abandoned or forfeited.
Accompanying the development of
this doctrine has been an historicul
deferrence on the part of the federal
governent to state laws,

spurred on in part by the prior
appropriations doctrine which
cncourdaged expansive water devel-
opment. the rapidly growing Western
states fully allocated water resources
in many areas 1o non-Indian settlers.
This rapid development was facili-
tated in a large measure by the
Reclamation Act of 1902, The Act
cnabled large water storage and
delivery projects to be constructed,
opening vast arcas for non-Indian
irvigation and sculement.

However, because most of the
Indiun reservations were created in
advance of extensive non-Indian
scttlement, Indian rights are gencrally
senior to rights held by non-Indian
wuter users. For example, the
priority date for the water vights of
the Gila River Indian Community is
1809, a time when the vivers in the
area flowed freely and when the area
wus sparsely populated and litde
irrigated.

Indian water rights still remain
largely unused and unquaatitied.
While the Winters doctrine estab-
lished w place in Western water law
for Indian reserved rights it also
explicitly excepted these rights from
the limiting safeguards of the prior
appropriation doctrine, particularly
the exclusion of the rights to loss
through non-use.  Although these
rights were first recognized in 1908
Indian tribes, in general, have lacked
the capital to put the water to use,
and unlike non-Indian western
settlers, have received little support
from the federal government in the

development of adequate water
supplies.

In Arizona and other western
stutes, until recent yeurs, very little
federal money or technical support
was provided o develop water
supplies for [ndian tribes. Even
efforts designed 1o bencefit Indian
tribes—such as the construction of
Coolidge Dam—have often provided
substantially more to non-Indian
neighbors, At times these efforts
have actually provided Indians with
no benefits av all, as was the case
with the Tar Momoliak Dam built for
the Tohono O'Odhant as w recreation
facility. [t now holds only inches of
water and has provided no benefits
1o the tribe.

As u consequence, Indian claims
were easily ignored and the develop-
went of non-Indian water supplies
could continue unfenered with only
limited recognition that Indian rights
would someday have to be recog-
nized. But as long as these extensive
tribal wuter rights claims remuain
unresolved, western states and their
non-Indiun water users face uncer-
tinty i their plans to manage and
use water.

Practicably Irrigable Acreage

lthough the Winters doctrine es-

tablished the legal foundation
for Indian water claims, it left several
important issues unresolved. Even
after 4 number of court cases,
questions concerning the nature and
scope of Indian water rights remain.
These questions jnclude: What
sources of wuler can Indian tribes
claim? Can the reserved rights
docrrine be applied to groundwater?
Can Indiuns Jeuse water for use by
others off the reservation? And most
importantly for the western states and
non-indiun water users: How much
water are the Indian tribes entitled 1o?

To date, the U.S. Supreme Court

has recognized only one standurd for
quantification—practicably irriguble



acreage (PIA). In 1963, in Arizona v.
California. the Court allocated the
waters of the lower Colorado River.
In addition to determining the water
rights of the states of Arizona,
California, and Nevada, the court also
quantificd federal reserved rights of
five Indian réservations along the
Colorado River and other federal
rights. In quantifying the Indian
rights, the court granted the reserva-
tions enough water to irrigate all
practicably irrigable acreage within
their boundaries. This quantification
standard is known uas practicably
irrigable acreage (PIA). Under this
standard, five Indian reservations
were granted approximately 900,000
acre-feet of water.  Arizona also
received rights to 2.8 million acre-feet
of water, but future Indian claims to
Colorado River water must be met by
Arizona’s allotment.

Although the Special Master’s
report, upon which the Court deci-
sion was based, was careful to point
out that PIA might not be the most
appropriate standard of quantification
in all cases, it remains the most
authoritative statement to date
quantifying Indian water rights. The
use of the PIA standard in the Wind
River adjudication in Wvoming was
recently upheld, albeit narrowly, by
the Supreme Court in June 1989, The
Court tied 4-4, with Justice O’Connor
abstaining, leading some to speculate
that the issue will be visited again by
the Court.

Despite judicial recognition of PIA,
limitations to its use have been
debated since Arizona v. California.
The reliance on PIA is to the disad-
vantage of reservations located in
rocky, mountainous regions, with
land unsuitable for irrigation, such as
the White Mountain Apache Reserva-
tion. The Apaches would gain little
by a strict use of the PIA standard
compared to reservations with large
amounts of agricultural land along
the Salt or Gila Rivers, such as the
Gila River Indian Community, which
claims over 1.5 million acre-feet of
water based upon the PIA standard.

The PIA formula is also criticized
because it scems to recognize only
agricultural development as a pur-
pose of the reservation, ignoring
other potential tribal economic
activities, such as municipal, recrea-
tional and energy-related develop-
ment.  Although unidentified by the
PIA formula, these activities may
provide greater tribal economic
benefits than agriculture.

Finally, the extensive application
of the PIA formula is undermined by
a basic and clementary fact: Not
enough water resources are available
in the West to satisfy all Indian water
claims based on a PIA standard. PIA-
based Indian water claims in the
West could amount to approximately
45.9 million acre-feet per year. This,
in effect, represents approximately
3.5 times the average annual flow of
the Colorado River.

Arizona would be the state most
greatly affected by Indian water rights
awards based on PIA standards.
Approximately 25 million acres of
Arizona, or one-third of its land area,
is held in trust by the federal govern-
ment for the state’s Indian tribes. The
potential PIA-based claims of all
Arizona tribes arc estimated to be
between 10 to 30 million acre-feet of
water per year, many times the state’s
entire supply.

Adjudication

N recent yedrs most western states

have initiated efforts to quantify
the rights of Indian tribes.  State
officials are in agreement that Indian
water rights questions must be
resolved before western water rights
are broadly settled. The settlement
of a claim can be accomplished
through litigation, negotiation or
legislation. Each represents a
different strategy, an alternate or
complementary route to the same
goal of settlement. Which strategy or
strategies are best and most effective

to secure just settlements have been
discussed and debated.

Although some western states
have established various administra-
tive procedures and special water
courts to settle conflicts over water
rights, general stream adjudications of
water rights are the most common
and comprehensive method in which
to settle competing claims to water
rights. Most often, general stream
adjudications are initiated by non-
Indians to force quantification and
reduce uncertainty. Courts may
combine several suits into a general
stream adjudication in which the
reserved and private water rights to
an entire watershed are determined.

An adjudication of water rights is a
special kind of lawsuit that deter-
mines the type, the amount, and the
priority date of the right of every
water user in a particular watershed.
The court will decide whether or not
a water user has a legal right to use
water, and then the quantity and the
priority of that right. A final decree
establishes the relative rights of all
the parties, including those of the
federal government and the Indian
reservations.

Such adjudications are now in
progress in Arizona for the Gila River
and Little Colorado River watersheds.
First initiated in 1978, the two
adjudications will eventually deter-
mine the water rights of most water
users in the state, including Indian
tribes and the federal government.
Eleven tribes have filed claims in the
Gila River watershed, the principal
watershed in Arizona incorporating
the state’s two largest population
centers, Tucson and Phoenix. The
Little Colorado adjudication involves
the Hopi and the Navajo, the latter
Arizona’s and the nation’s largest
tribe.

The adjudications will eventually
scttle the claims of the Indians and
others in the state, but they are
monumental undertakings. The Gila
River Adjudication is estimated to be
the largest lawsuit ever filed in the
United States, affecting 60,000 parties.



Because of the complexity. the pace
of the proceedings has been slow,

The Gila River Adjudicition cournt
has muade preliminary rulings on
some of the more complex issues
facing the court. including: 1) that
groundw:iter in general s not appro-
prizble. muaking an exception only
when pumping cin be shown o
importantly and almost immediately
atfect surface flows: and 2) thin
Indians reserved rights ean apply to
appropri:tble groundwater. However.
both these rulings may be appenled
to the Stute Supreme Court, then
possibly to the TS, Supreme Court.

The federal covernment, the state
of Arizona. the Indian tribes and non-
Indinns e participating and will
participae in the adjudiction at
virious levels. The following sce-
tions discuss some of the responsi-
hilities of the federal, state, and tribal
entities.

The Role of the Federal
Government

he federal government's most
T prominent responsibilities in the
adjudication :re to represent tribal
interests in securing water rights and
to press for other federal claims.
Other federal entities who have filed
cliims in the adjudicition include the
Deparmments of Agriculture. Defense,
and the Interior.

The tederal government is t Lirge,
multificeted orgimization, whose
separate components often have
different and even conflicting respon-
sihilities. The federil government's
ability 1o represent Indinn interests
ctfectively in water rights litigation
while simultaneously representing the
interests of federal ngencies, depurt-
ments and offices, has been ques-
tioned.

Some of the importint guestions
that have been rised are: Could the
Department of Interior activities on
behalf of Indiins be aftected by the
interests of other federal ngencies,

sav the Army Corps of Engincers? Or

cin oagencies even within the Interior
Department—the Bureau of Reclimma-
tion or the Fish and Wildlife Service.
for example—influence federid
advociey of Indian interests in the
light of their own concerns? These
ATC WOTISOME Issues (o nuny
observers.

In defending Indian water rights.
the tederal government cilso works 1o
guantify the amount of water 1o be
clhimed. The controversial, though
precedented, PIA staindard was
applied to Indian reservitions in
Arizon by the Bureau of Indiun
Affairs (BIA).

such specialists as soil scientists,

The BIA conuacted

agronomists. cconomists, agricultural
engineers. and hydrologists 1o
determine PIA arens on each reservi-
non.

However. both the government
and the tribes themselves have filed
claims that are not based upon PIA.
Also claiimed is water needed for
such reserviation uses s domestic,
mining. foresuy, fire tighting. indus-
try, and recrention and tourism. In
fact. :t broad view of the Winters

doctrine is being tiken to include any

activity that =t tribe might engage in
to cconomically develop its resernva-
tion.

The Role of Arizona State
Government

he state of Arizona his multiple
T roles in adjudication. Along with
its judiciary duties, the state is
involved in adjudication through the
activities of the Department of Weter
Resources (ADWR).
cerned with enforcing state water

Usually con-

Lrws and issuing permits, ADWR has
taken on o different role in adjudici-
tion. The agencey is acting us
technict] rm of the court, gathering
inform:ttion and conducting ficld
work 1o determine the justitication of
all water claims, Indinn and non-

Indian. ADWR is not, however. part

of the deciston-muking process.
neither mnking nor quantitying
competing cliims, Such decisions
will be mude by the judge.

ADWR's responsibilities include
developing hydrographic survey
reports (TSR with two tvpes of
JISRs being prepured. One type of
JISR is being developed for each of
the principad tibutiry witersheds of
the Gikr River and is mainly con-
cerned with the claims of non-Indian
wiler users.

Separtte HSRs e being prepared
for Indiin reservations to reflect the
specialized water claims made by
tribes. For example. Indinn ¢lims
include witer for trrigation based
upon PIA. ADWR will therefore
study the agriculiural potentinl of the
reservations, Soil snalysis will be
done: irrigation needs eviduated:
viable crops identified: vields and
returns estimated: capital costs
computed; ete. Further. reservition
[ISRs will review various hydrologic.
engineering and economic consider:-
tions that may intluence the quamtiti-
cation of water rights by the courts.

The stite is also defending its own
warter rights in adjudicition. The
Arizona Attorney Generil's office
represents b stite agencies with
wiater rights. including the Arizonu
Game and Fish Commission and the
state Parks Department and s also
defending water rights on all state
trust fands.

Of equal interest is a1 mention of
whom the stite does not represent in
Indizan witer rights litigation or
negotintions—its citizens.,  Unlike
some other states, Arizona lacks the
authority to represent stite wiler
uscrs in the settling of Indian witer
rights clims.

By providing funding 1o support
negotisned setdements. however, the
state does protect the interests of
non-Indinn water users. For ex-
ample, the state contributed S5
million to 1 tribal development fund
as part of the Salt River Pima-Mart-
copat water rights settlement. By
Mocating the tunds. the stite is



facilitating a settlement to resolve
uncertainties facing Indian and non-
Indian water users within the state.

The Role of Tribal
Governments

ndians do not make up a single

bloc or a unified position in the
adjudications.  As mentioned, 11
tribes are involved in the Gila River
adjudication and two tribes in the
Little Colorado River adjudication,
each with differing views and posi-
tions taken toward the proceedings.
More importantly, each of these res-
ervations also has differing needs and
objectives to accomplish through the
pursuit of water supplies, whether
through the adjudication or through
negotiated settlements, or some
combination of the two. In essence,
cach tribe will develop its own
strategy for settling its water rights
claims.

Tribes can voluntarily participate
in the adjudication proceedings for, if
they do not, their water rights will
still be litigated by the federal
government acting as their trustee. A
tribe that voluntarily participates
makes a formal motion to intervene
in the proceedings. If the motion is
granted, the tribe becomes a party to
the proceedings, with the court
having jurisdiction over it. The
Navajos, Hopis, San Carlos Apaches,
Tonto Apaches, and Gila River Tribe
have followed this course of action.

Other tribes are not participating
in this manner since they have not
made formal motions to intervene in
the proceedings. Instead, they rely
mainly on the U.S. Department of
Justice to represent their interests.
Tribes may follow this strategy for a
variety of reasons. For example, a
tribe may lack funds to become more
formally involved; or a tribe’s priority
may be to resolve its water claim
through negotiations, rather than
adjudication; or a tribe may dispute
the authority of a state court to

determine its water rights.

Adjudication has provided an
incentive for tribes to negotiate their
claims rather than trust solely to the
legal proceedings. Tribes that are
presently considering negotiations
include the Gila River Indian Com-
munity, the Fort McDowell Tribe and
possibly the San Carlos Apaches.

Only the White Mountain Apaches
are actively boyeotting adjudication.
They consider it flawed and illegal,
subject to later judicial invalidation.
Despite this position, however, the
tribe is being represented by the U.S.
Department of Justice in the adjudica-
tion.
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Negotiation

Ithough most parties believe that
A the adjudication is essential to
improving water management in the
state, not all agree that it is the most
appropriate method for settling
Some Indians and
most non-Indians argue that negoti-

Indian claims.

ated settlements, ratified through
legislation, can better address the
problems surrounding the settlement
of Indian water rights claims. These
negotiated and legislated settlements
are usually the product of lengthy
negotiations at the local level and
then extensive congressional action.
A chief complaint against the
adjudication process is that it requires
great amounts of time and money.
Cases can drag on for twenty or more
years, while lawyer fees mount for all

parties. The Gila River adjudication
is estimated to run for at least 20
years at a total cost of many millions
of dollars.

Another frequently cited problem
with litigation is that the results are
often unsatisfactory for many water
users who participated.  For example,
the recently completed Wind River
Adjudication in Wyoming involved an
estimated $75 million, with a cost to
the state of $40 million, and some of
the parttics have resorted to informal
negotiations because they found the
impacts of the ruling to be unaccept-
able.

Others cite the complications that
can arise when the courts, operating
in a vacuum and separate from other
important water policy decisions,
become the sole determinants of
water rights. Tribes and other parties
in the conflict thus lose some control
over the proceedings and the even-
tual resolution, as a judge makes the
crucial decisions. Also, state courts
have had the authority to adjudicate
Indian claims only since 1984, and
tribes are apprehensive about the
expertise and the objectivity of state
court systems. Federal courts, in
particular, have been kinder to
Indians than have state courts or state
or federal legislatures.

Further, litigation tends to work
out situations according to legal
definitions of the issues and rigid
procedure rather than the real
interests of the parties.  As a result,
complex issues are not always
comprehensively addressed, nor is
there the flexibility that a less struc-
tured procedure would allow.
Marketing opportunties, temporary
transfers of water to ease re-alloca-
tions, and augmentation of existing
supplies are among some of the
significant options the courts cannot
consider.

However, preparing for litigation,
even if a suit is never filed, nuy serve
a valuable purpose for a tribe.
Litigation can act as an incentive or,
more bluntly stated, as a threat to get
the defendants to the bargaining



table. For the O'Odham, a lawsuit
was the initial step toward establish-
ing negotiations, the process that
eventually settled the tribe’s water
claims.

Rather than relying solely upon
litigation, tribes and other concerned
partics may choose o negotiate an
Indian water rights settfement. In
negotiations, either with the assis-
tance of a professional mediator or
without, representatives of all af-
fected parties, both Indian and non-

Indian, must work out a settlement of

mutual benefit. The resulting settle-
ment can then be ratified by the
court through stipulation.

Negotiation can be an attractive
option to resolve Indian water rights
claims for several reasons. Negotia-
tions often take less ime than judicial
proceedings, and generally are less
expensive. Further, negotiations can
work on a gathering of issues,
addressing a1 broad and comprehen-
sive agenda. The Salt River Pima-
Maricopa Indian community’s re-
cently completed negotiations
included settlement of most, if not
all, issues that made up at least seven
pending lawsuits,

Also, more comprehensive benetits
are possible through negotiations.
Judicial decisions are limited to a
consideration of amounts of water
and relative priority dates,  Through
negotiations the Tohono O’Odham
established their water claim and
ensured the flow of water, with
sources and amounts clearly identi-
fied. They also were awarded
substantial funds to assist in the
development of the water supplies.
Additional negotiated benefits
included financial support to operate
and maintain the system to deliver
the water, as well as funds to im-
prove irrigation systems on the
reservation.

Finally, rather than the adversial,
destructive relationships that often
result from a lawsuit, negotiations are
more likely to encourage construc-
tive, engaging interacltions—no
insignificant advantage.

Indian Water Rights
Settlements in Arizona

number of Indian water rights
A conflicts have been settled in
Arizona through the use of negoti-
ated legislative ugreements.  In 1962
an early Indian water rights claim in
Arizona was settled with the Navajo
Tribe over its rights to the San Juan
River. Later, three other Arizona
tribes have settled their water rights
claims through negotiated legislative
settlements: the Ak-Chin Indian
Community, the San Xavier and
Schuk Toak districts of the Tohono
O'Odham Reservation and the Salt
River Pima-Maricopa Indian Commu-
nity.

The Ak-Chin Indian Community
first settled its water rights claims in
1978, Problems arose, however, with
the proposed water supply and the
settlement was renegotiated in 1984
The new agreement allocated 75,000
acre-feet of water and a total of $43
million for compensation, agricultural
development, and flood protection.

The Ak-Chin community is to be
supplied 58,000 acre-feet of CAP
walter, with the remaining water
coming from resources previously
contracted to the Yuma-Mesa Divi-
sion of the Gila Project. The division
is 1o receive $11.7 million worth of
benetits from the federal government
in exchange for relinquishing its
claim o the water. Further, a trust
fund of $2 million was established to
enable state and industrial users to
purchase agricultural water in low
CAP water years.

Researcher Susanna Eden at the
Univesity of Arizona Water Resources
Rescarch Center analyzed the Ak-
Chin setlement to identify factors
that promoted a satistactory resolu-
tion of the dispute. She found that
the major participants were well
prepared for and highly committed o
negotiations, with each perceiving
that their positions would be very
much improved by a setlement.

These factors significantly contributed
to the success of the negotiations.

Another settlement, this one with
the Tohono O’Odham, involved
allocating 76,000 acre-feet of water.
The 1982 sctdement also provides ap-
proximately $21.5 million to construct
and rehabilitate reservation irrigation
systems and for a trust fund to
support on-reservation development.
The allocation of water to the tribe
includes CAP water, some limited use
of groundwater, and water to be
obtained by the Secretary of the
Interior through an exchange of
effluent provided by the City of
Tucson. Locual non-Indian water
users and the state are contributing
about $3 million and $2.5 million
respectively to the vust fund. The
federal government is bearing the
balance of the cost.

The 1988 agreement negotiated
with the the Salt River Pima-Maricopa
Indian community is particularly
complex. Tt involves a number of
water transfers and leases between
water users in the Phoenix area,
including the cities of Phoenix,
Chandler, Mesa, and Scottsdale, and
the Salt River Project (SRP) and other
water providers. The reservation was
allocated 122,400 acre-feet of water
and approximately $67 million to
establish a trust fund for on-reserva-
tion development and for past Court
of Claims payments due the tribe.
The water the reservation is to
receive includes stored SRP water,
groundwater, CAP walter and water
from the Roosevelt Water Conserva-
tion District.  Costs to local non-
Indian water users are estimated (0
be $16 million and the economic
worth of about 30,000 acre-feet of
wiater.

Involved and complex, the Salt
River settlement has been the focus
of various research projects. For
example, rescarcher Ken A, Rait,
natural resources research specialist
in the UA Department of Agriculrural
Economics, identified what he
believes are two constraints of the
Salt River settlement that will affect



the Indian community’s flexibility to
use its water. e expresses concern
that, since the settlement set the
community’s per-acre water alloca-
tion at an amount considerably less
than the allocation to farmers in the
Phocnix Active Management Area,
the reservation will not be able to
achieve the purposes for which it
was created. The second constraint
he discusses is how the settlement
limits the community’s opportunitics
to murket its water.

The above descriptions of specific
Indian water rights cases demonstrate
that the negotiated settlement of
Indian water rights claims is a
As
result, despite certain advantages,
negotiations wre often difficult o
initiate, conduct, and implement.

The advuntages of negotiations

complex and lengthy process.
tal z

would be more evident and, there-
fore, more accepted if better informa-
tion were available about this process
and the variables that affect its
outcome.

A UA research team headed by
William B. Lord, professor of hydrol-
ogy and water resources, Lucien
Duckstein, professor of systems and
industrial engineering, and assistant
research anthropologist Thomas R.
McGuire has developed a framework
to facilitate the negotiations of Indian
water rights conflicts.  The research-
ers chose the San Pedro River Basin,
an area involved in the Gila River
adjudication, us a cuse study.

Adopting an interdisciplinary
approach, the researchers investi-
gated various and interrelated factors
involved in negotiations—hydrologic,
environmental, anthropological,
ceconomic, legal. political, and
psychological.  Each of these disci-
plines or factors influence the course
of negotiations: hence, the study’s
multidisciplinary methodology. To
analyze the information the research-
ers used a varicty of linked models.

Through the use of economic,
hydrologic, and game theoretic
models, the impacts of the various
options on the parties were explored.

This modcling allowed the research-
ers 1o predict how various allocation
plans of water and money would
affect the river and the disputants in
the controversy. The preferred
options were then identifed to
resolve the conflict. The project
demonstrated a methodology for
providing the information required to
make negotiations of water rights
disputes casier and more productive.
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Legislation

hus far, congressional action hus

been limited to the ratification of
individual negotiated Indian water
rights settlements. These settlements
have required Congressional ap-
proval because they contain substan-
tial federal funding and because of
the federal government's trust
responsibility for Indian tribes.
Congressional approval is also
considered insurance against later
challenges to the legulity of a settle-
ment. Such disputes could very
possibly arise since Indian water
rights settlements are very complex
legal agreements, with many parties
of diverse interests often involved.

Along with approving negotiated

scettlements, Congress could take a
more active legislative role by
proposing and cnacting new laws to
facilitate Indian water claim settle-
ments. Clearly this would be an
effective wuy 1o resolve various
troubling and controversial matters
relating to Indian water rights.
However, there is little agreement

~

within the Congress on the funda-
mental issues involved, and no
comprehensive federal legislation is
likely to emerge soon.

Conclusion

any observers are heartened by

M the progess they helieve is
heing made to resolve Indian water
cliims. There have been eight major
settlements since 1982, with possibly
another eight to be submitted to
Congress next vear for its upproval.
Also, as noted earlier, most western
states are presently adjudicating
witer rights in a further effort to
resolve Indian water cluims. Much
remains to be done, however, with
many claims to be settled and major
issues to be resolved.

For Arizona, a number of key
The most
significant may be what sources of

issues are on the horizon.

water will be used to settle Indian
claims. In the settlements to date, a
key component of each settlement
has been the acquistion of water
from sources that are now unurilized
or underutilized, such as effluent or
surplus Colorado River water. There
has been no reallocation of water,
but there have been transfers among
users for which the original water
rights holders have generally been
amply compensated.

The challenge facing the state is to
apportion available water supplies
among various uses, including the
setttement of Indian cluims, in a
manner that is both equitable and
Some sources of water that
may be used for the settlement of
Indian claims include non-CAP
Colorado River water, CAP water,
effluent, and irrigation district waters.

etficient.

Obviously, though, any consideration
of use of these sources of wuter to
settle Indian claims must take place
outside the context of the adjudica-
tion.

Another important issue to be
resolved is whether public policy



should encourage Indian off-reserva-
tion water leasing. Arguments on
both sides of the question have been
advanced. Some argue that reserved
water rights are to directly benefit on-
reservation projects and activities,

and not to provide an indirect benefit
through off-reservation leasing.
Others, who support tribal off-
reservation water leasing, argue that
it allows tribes the full benefit of their
water and advances their self-suffi-
ciency. Congressional approval is
necessary before Indian tribes may
undertake the off-reservation leasing
of Indian water. Thus far, however,
Congress has directly authorized only
the Tohono O’Odham to lease its
water as part of its water claims
settlement.

In sum, however, Indian and non-
Indian water users alike have made
considerable progress toward settling
Indian claims and toward establishing
a dialogue between the parties. As
water rights disputes are essentially
conflicts between neighbors, the new
spirit of cooperation, if it lasts, is
welcome.
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The editor thanks the following
people for contributing information to
this newsletter: Joseph Clifford,
Arizona Attorney General’s Office,
Steve Erb, Arizona Department of
Water Resources, John Leshy, Arizona
State University, and William Swan,
U.S. Department of Interior.

The ideas and opinions expressed
in the newsletter do not necessarily
reflect the views of any of the above

people.

Susanna Eden and Mary Wallace
contributed to the writing of this
newsletter.
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