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Outline

1. Origin of Stream Adjudications

 Prior appropriation and the foundation of western water law

 Early water rights in Arizona

 Why do we need general stream adjudications? 

2. Arizona’s General Stream Adjudications 

 Overview

 Current issues in Arizona’s general stream adjudications 



Foundations of western water law:
Riparian water rights

 Common law origin

 Right to reasonable use of water as it flows along 
your property

 Equitable sharing of shortages 

 Limits: 

 Water can only be used on the land that borders the 
water source

 No harm to neighboring users: cannot degrade the 
quality or quantity 

Parham Mill (1826) by the English artist John Constable.



 Mission Garden in Tucson 
recognized as one of the 
oldest continuously 
cultivated agricultural sites 
in North America, dating 
back about 4,000 years

 Some of the oldest canal 
irrigation in the United 
States 

Foundations of western water law:
First water rights in the West
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Treaty of Guadalupe Hidalgo, 

signed on February 2, 

1848, officially ended the 

Mexican-American War



Source: Museum of History & 

Industry (MOHAI) Seattle

Foundations of western water law:
California Gold Rush and Prior Appropriation



Source: 

USGS



Foundations of western water law:
California Gold Rush and Prior Appropriation

 Riparian rights could not apply 

 Federal government owned much of the land (but 
water use was private). Landowner and water user 
were not the same.

 Significant water use off-stream

 “First in time, first in right” finders keepers law 
stimulated and protected economic development 

 Courts were new and had little power, they 
recognized the local governing laws

 



Source: National Park Service



“This simply goes to prove what is the purpose of the argument, that however much the policy of the State, 
as indicated by her legislation, has conferred the privilege to work the mines, it has equally conferred the 
right to divert the streams from their natural channels, and as these two rights stand upon an equal 
footing, when they conflict, they must be decided by the fact of priority upon the maxim of equity, qui 
prior est in tempore potior est injure. The miner, who selects a piece of ground to work, must take it as 
he finds it, subject to prior rights, which have an equal equity, on account of an equal recognition 
from the sovereign power. If it is upon a stream the waters of which have not been taken from their bed, 
they cannot be taken to his prejudice; but if they have been already diverted, and for as high, and legitimate 
a purpose as the one he seeks to accomplish, he has no right to complain, no right to interfere with the prior 
occupation of his neighbor, and must abide the disadvantages of his own selection.”

He who is earlier in time is stronger in right, or more 

simply, "first in time, first in right."

Foundations of western water law:
Irwin v. Philips, 5 Cal. 140 (1855)







1. Intent (and notice) to appropriate water

2. An actual diversion

3. Application of water to a beneficial use (domestic, stock, irrigation, wildlife, 
municipal, fish, recreation, water power, nonrecoverable storage) A.R.S. § 45-141(A)

The water right is appurtenant to, or tied to, the land on which it was developed. 

Water rights are usufruct- you have the right to use water, subject to the laws 
regulating it 

Foundations of western water law:
Elements of Prior Appropriation 





Establishing Prior Appropriation Rights in 
Arizona

1. Indian water rights





“The fundamental history of the 

western region is one of 

massive land acquisitions and 

disposition along with the 

involuntary relocation of Native 

peoples to make way for Anglo-

European adventurers and 

settlers.”

-John Thorson, former Special Master 

(judge) of Arizona’s general stream 

adjudications



22 federally recognized 

Tribes with federal 

reserved water rights 



Implied Federal Reserved Water Rights 

 Winters v. United States, 207 U.S. 564 
(1908) 

 “The power of the government to reserve the 
waters and exempt them from appropriation 
under the state laws is not denied, and could not 
be.” 

 Purpose of the water: “It is alleged with detail 
that all of the waters of the river are 
necessary for all those purposes and the 
purposes for which the reservation was 
created, and that, in furthering and advancing 
the civilization and improvement of the Indians, 
and to encourage habits of industry and thrift 
among them, it is essential and necessary that 
all of the waters of the river flow down the 
channel uninterruptedly and undiminished in 
quantity and undeteriorated in quality.”

 Priority date = date of reservation 



Indian Water Rights Settlements in 
Arizona

Settlements have been introduced in    

 Congress and are pending.



1. Implied reserved Indian water 

rights

2. Land patent settlements 







1. Implied reserved 

Indian water 

rights

2. Land patent 

settlements 

3. Mining



Non Indian Implied Federal Reserved 
Water Rights

Cappaert v. United States, 426 U.S. 128 (1976)

 “In determining whether there is a federally reserved water right 
implicit in a federal reservation of public land, the issue is whether 
the Government intended to reserve unappropriated and thus 
available water. Intent is inferred if the previously 
unappropriated waters are necessary to accomplish the purposes 
for which the reservation was created.”

 “…pumping on the Cappaerts' ranch be limited so that the mean 
water level of 3.0 feet below the copper washer…”



1. Implied reserved 

Indian water 

rights

2. Land patent 

settlements 

3. Mining

4. Non-Indian 

implied federal 

reserved







McCarran Amendment 43 U.S.C. § 666 (1952) 

Waives the United States’ sovereign 
immunity for purposes of general stream 
adjudications. 

Federal claims must be filed in state court. 



1. Implied reserved 

Indian water rights

2. Land patent 

settlements 

3. Mining

4. Non-Indian 

implied federal 

reserved

5. Other water rights 

established via 

prior appropriation 



Arizona Surface Water 
Code of 1919



Appropriable water is: 

 The waters of all sources, flowing in streams, 
canyons, ravines or other natural channels, or in 
definite underground channels, whether perennial 
or intermittent, flood, waste or surplus water, and 
lakes, ponds and springs on the surface . . . .”

 

 A.R.S. § 45-141(A)

36

Arizona Surface Water 
Code of 1919

Appropriable water is NOT: 

Diffused surface water, percolating groundwater, effluent



1. Implied reserved 

Indian water rights

2. Land patent 

settlements 

3. Mining

4. Non-Indian 

implied federal 

reserved

5. Other water rights 

established via 

prior appropriation

6. Certificated 

surface water 

rights

7. Old surface water 

permits that may 

not be accurate 



Subflow

Wells pumping surface 
water need a surface water 
right and are subject to the 
adjudication. 

  



1. Implied reserved Indian water rights

2. Land patent settlements 

3. Mining

4. Non-Indian implied federal reserved

5. Other water rights established via prior appropriation 

6. Certificated surface water rights

7. Old surface water permits that may not be accurate 

8. Wells in the subflow zone without a surface water right

9. All other unpermitted surface water uses

Foundations of western water law:
Prior appropriation water rights 



“It is a truth long acknowledged, that a river basin 

possessed by too many claims, must be in want of an 

adjudication. 

The reason is simple: because ‘you can’t administer 

something you can’t define.’”

-Burke Griggs, Professor/Director Center for Resources Energy 

and Environmental Law, Washburn Law



A general stream adjudication 

is a snapshot in time of all the 

surface water rights that exist. 

The stream adjudication 

becomes a court proceeding 

that inventories and catalogs 

surface water rights (state and 

federal) at a snapshot in time. 

The adjudication court issues a 

decree confirming the elements 

of each water right.



Little Colorado River 

Adjudication

More than 3,100 parties.

More than 11,000 claims.

Originally filed in 1978

Gila River Adjudication

More than 24,000 parties

More than 66,000 claims

Originally filed in 1974 

Arizona’s 
Stream 
Adjudications



Adjudication Court

Cases assigned to the superior court in the county with the most claimants.

 Gila River Adjudication: Maricopa County Superior Court

Little Colorado River Adjudication: Apache County Superior Court 

Both adjudications are assigned to Judge Blaney, who sits in the Maricopa 
County Superior Court. 

Special Master Zendri oversees the contested cases and makes 
recommendations to Judge Blaney. 



1. File Claims



File an adjudication claim called a “Statement of Claimant” 

or “39-” form…



…that claims a legal surface water right, typically either a 

certificated water right or a proof of a pre-1919 water right.

Post-1919 use Pre-1919 use

Priority date is the date you filed for your water right, 
not the date of first use 

Priority date is the date of first use or 
the date the right was noticed 



Losing a Water Right:
Forfeiture and Abandonment

Abandonment

 Common law concept codified at 
A.R.S. § 45-188(A) 

 Intent to abandon is a fact-specific 
inquiry 

Forfeiture

 Five years of nonuse of a water right

 A.R.S. § 45-141 (C)

 “Use it or lose it” 



1. Claims Filed

2. Hydrographic Survey Report 
(with individual watershed 
file reports)

How does an adjudication 
actually work? 
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(with individual watershed 
file reports)

3. Subflow (which water rights 
are subject to the 
adjudication)
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5. Contested cases



1. Claims Filed

2. Hydrographic Survey Report 
(with individual watershed 
file reports)

3. Subflow (which water rights 
are subject to the 
adjudication)

4.  De Minimis determination

5. Contested cases

6. Water Rights Catalog 





1. Claims Filed

2. Hydrographic Survey Report 
(with individual watershed 
file reports)

3. Subflow (which water rights 
are subject to the 
adjudication)

4.  De Minimis determination

5. Contested cases

6. Water Rights Catalog

7. Final Decree 



Idaho



Wyoming



Montana



Colorado



Oregon



Current Issues in the 
Adjudications

1. Subflow

2. Status of basins

3. Major pending cases



Subflow 

Subflow is “those waters which slowly find their 
way through the sand and gravel constituting the bed 
of the stream, or lands under or immediately 
adjacent to the stream, and are themselves a part of 
the surface stream.”

Southwest Cotton Co., 39 Ariz. 65, 4 P.2d 369 
(1931)  



Subflow

Subflow is the saturated floodplain holocene alluvium.

- In re the General Adjudication of All Rights to Use Water in the Gila River System and Source, No. W-1, W-2, W-3, and 
W-4 (Consolidated) (Ariz. Super. Ct., Maricopa County, June 30, 1994)





Defining the Subflow Zone: 2 Step Process

1) ADWR Report 2) Court Order 
defining 
boundaries







 Developing a MODFLOW model to 
finalize the jurisdictional cone of 
depression test 

 Technical committee developed to 
work with ADWR to complete the 
model, a series of six meetings were 
planned, the last on November 6, 2025 
and then the committee will meet with 
the Special Master

 Technical committee directed to work 
on:
 Model structure, review of recalibration 

targets, review of boundary conditions, 
recalibration, testing and use

San Pedro Subflow



Verde Subflow 

• Initial ADWR Reports: 
• December 2021: Subflow Zone Delineation Report for the Verde River Mainstem and Sycamore 

Canyon Subwatershed

• April 2023: Subflow Zone Delineation for the Remainder of the Verde River Watershed

• Objections and Next Steps
• Extension and revision of subflow zone mapping 

• Include mapping along the perennial or intermittent saturated floodplain Holocene alluvium as 
determined under predevelopment conditions Revisions to the subflow zone delineation around 
Bartlett and Horseshoe Lakes pursuant to the October 24, 2023, Order 

• Revise mapping based on predevelopment conditions in certain areas
• Revise mapping along Bartlett and Horseshoe Lakes

• Revise mapping around Watson Lake, Granite Basin Lake, Sullivan Lake, and Willow Creek 
Reservoir.

ADWR’s Supplemental Report is due on December 15, 2025.





Subflow Sequence

• Silver Creek: ADWR Initial 
Report Due September 4, 2026

•Upper Little Colorado River: 
ADWR Initial Report Due 
September 30, 2028



“This Court’s perception is that 
law surrounding ‘subflow’ has 
proven to be the root cause of the 
delay.”

-Judge Brain, Minute Entry, June 2013



Adjudication Sequencing
Hydrographic Survey Reports (HSR)

• Verde 
• Sycamore Canyon:   Due March 12, 2027

• Lower Verde Valley:   Due September 5, 2028

• Little Chino Wash & Big Chino Wash: Due March 8, 2030

• Verde Canyon:   Due September 30, 2032

• Salt River Valley:   Beyond planning horizon

• Upper & Middle Gila:   Beyond planning horizon

• Lower Gila-Agua Fria:  Beyond planning horizon

• Lower Gila    Beyond planning horizon

• Salt:     Beyond planning horizon

• Santa Cruz:    Beyond planning horizon



Key Issues in Pending Cases 

 Pre-1919 Forfeiture (In re St. David Irrigation District, W1-11-1675)

 Proof of pre-1919 water use (In re St. David Irrigation District, W1-11-1675)

 Path to obtain a legal surface water right post-1919 (In re Town of Huachuca City, W1-
11-0245)
 Is the process set out in the 1919 Arizona Surface Water Code the exclusive method for a well 

owner to obtain an appropriative water right with a priority date after June 12, 1919?

 Evidence needed to prove a de minimis stockpond (In re ASLD – Fred & Carol Telles, 
W1-11-1511)

 “No injury rule” and process to change a point of diversion (POD) (In re St. David 
Irrigation District, W1-11-1675)

 Enforcement for decreed surface water rights (In re ASARCO-Irrigation; In re Proposed 
Gila River Indian Community Water Rights Settlement, W1-11-2801; W1-207)



[O]ne does not “get out” of the Gila adjudication. It is a 

sort of judicial black hole into which light, sound, lawyers, 

water—even Judge Goodfarb—indeed, whole forests of 

paper, will disappear. The only way out is out the other 

end.



Questions
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